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A collection of statements by Salida City Attorney Ben Kahn, taken from city council videos, in which 
he opines on his ability to render a legal opinion re: TABOR/NRCDC.

06/07/16 

2:01:20 Kahn says, “I am not telling you that I know the answer to whether or not the NRCDC is a legally 
compliant entity, because I don’t, okD  This is an extremely complicated issue that we will have to have 
someone look at who has constitutional, and municipal, experience with TABORD I believe we will be 
able to do that in an affordable wayD I will certainly expedite our efforts, but that’s my current direction 
that I have from the mayor is to pursue thatD”

2:02:50 Kahn says, “The other option is you could go to a court and seek declaratory judgement with 
respect to the issue and that would obviously take a lot longerD”

In answer to a question from councilman Granzella, (2:03:10), Kahn Says, “What the city needs to do, to 
protect itself moving forward, is make sure that it has a good solid opinion on whether or not the NRCDC 
is a legally compliant entityD” 

02:03:55 Kahn says, “So you need to get that opinion so that you can rely on someone who, you know, 
has a malpractice policy who is confident in doing this stuff and who you can turn back to if there is a 
problem down the road and say – Hey, we looked to you for this advice, and we relied on itD” 

02:23:00 Kahn says, “In the current context you have an entity, the NRCDC, that has title to the land and 
that has to be involved in the disposition of the land and it’s encumbered land, and so, if the question is 
whether or not the encumbrance on the land is compliant with TABOR debt limitation purposes you’re 
not gonna get to the answer to that by doing a work around because of the ownership structure of the 
parcelsD

02:31:45 Kahn says, “I am a business and real estate lawyer and I have primarily represented nonZ
municipal clients and they don’t have a whole lot of TABOR problems, so TABOR is not something that 
would have come across my plate unless it was as a supreme court clerkD”

02:32:10 Kahn says, “Obviously, councilmember Rogers, what you’re saying and what I’m saying is the 
same thingD We need someone who is more qualified than myself, or by the measures you’ve just said 
Mike Scott, to take a look at this who knows what they are doingD I ‘m humble enough to tell you that I 
need that help and that we need someone who has that expertise to look at it, okD I have asked NRCDC 
council to enter with …DD on this questionD We can certainly cooperatively work with the NRCDC to get 
the answer to this question, but if they feel that the opinion letter of May 26, 2016 is sufficient and you 
feel that, notwithstanding the things that I have told you tonight, then that is their decision but as your 
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lawyer I am never going to advise you that this May 26, 2016 letter is sufficient when the author of the 
letter tells you that you can’t rely on itD The information in the letter is contradicted by materials within 
the entity formation documentsD There are numerous red flags throughout the opinion that it is not 
sufficient for you to move forwardD Now, you can make a determination that you want to put that risk 
aside and move forward, ok, but you need to be informed of the risk, ok, and if you feel like you have 
enough information setting here today then you can make that decision, but if you feel like you’d 
benefit from more information, which is what I’m suggesting that you would, then I recommend that 
you seek that outD It seems apparent, from the conversation, that no one in this room has the adequate 
knowledge and expertise to opine on the sufficiency of the NCRDC in terms of TABOR and other 
Colorado legal normsD”

02:40:30 Kahn says, “In terms of legal review, I can get together with you as soon as this week and get 
started on what those options are and, it’s possible, I’ll be able to get the city represented for free on a 
matter like this, given the nature of the issue, and I can report back in terms of the kinds of timelines 
we’d be looking at for the various optionsD”

02:41:20 the mayor asks Kahn about getting someone to offer legal opinion for freeD Kahn says, “Well, 
because this is an issue that involves a municipality, municipalities have limited resources, because it’s 
an issue that has constitutional implications, and because these implications could have a ripple effect 
across municipalities throughout the state, it’s an issue of fairly prominent significance and I think that I 
would have at least a fighting chance of getting a good solid law firm involved as a proZbono projectD 
That would certainly be my goalD”  Councilman Rogers asks “How quickly can you find out about that?”

02:42:16 Kahn says, “I think I could start placing phone calls this week and then, you know, hope to hear 
back from all these folks within a week or so, and I could put out nine or ten feelers to very significant 
law firms that have the kind of expertise we need, and we’ll see if one of them is willing to do it, you 
know, for free for usD”

02:42:50 Councilman Rogers, “If we don’t get that, we need to be able to have a special meeting or 
something so that we can fund someone who can do itD”

07/05/2016

01:46:50 Councilman Rogers asks Kahn for an update on his effort to get TABOR opinionD Kahn says, 
“What we did this week is we had a telephone conference with a gentleman we have a great deal of 
respect for in the lawD He is not an expert in municipal law, but we feel that he has sufficient expertise 
and he is someone that I have a professional relationship with and that the Mayor has a personal 
relationship withD His name is Ken Salazar, and we spent a good deal of time speaking with him getting 
his advisementD He’s agreed to continue to chat with us throughout the process to help guide us along 
and he suggested that before we reach out to (D Wiser) who is the gentleman who you met who he said 
would potentially be a good resourceD He is more of a bond guy, so he is more of that guy you would go 
to at the outset to form a 63Z20 and actually issue bondsD He suggested that before (D) we try Mark 
Grueskin, he is the former council for Governor LambD He was 2014 Colorado Lawyer of the year, and is 
probably the most respected government attorneyD MrD Grueskin happens to be at a law firm with some 
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partners who I have long standing relationships with and I am coZcounseling with that firm on certain 
matters right now for other clientsD I reached out to the managing partner of that firm, and Mark 
Grueskin, and we have a call set up for tomorrow at 11:00amD I apologize that it’s taking so longD What I 
am trying to do is get the very highest quality opinion at the very lowest costD I’d rather take more time 
to try to achieve that goal and the reason for that is I’m trying to think ahead to the next stepD I feel like 
if we get someone very authoritative to opine that we sort of bring the debate to an end, one way or the 
otherD That if I just opine on my own, or I get some other municipal lawyer from some other town to 
opine, we are going to be right back in the same situation where we need a judicial determination in 
order to knowD That could be a process that takes very long and is very costly so if I can cut out that 
entire process by getting someone who everyone would respect and sayZ whatever he concludes is, you 
know, fine then I’m going to do that but what we found so far is that folks aren’t that enthused about 
working for freeD They view a lot of the leg work as stuff that we would have to do anyway in terms of 
the factual development of the caseD If worse comes to worse, you know, we’ll just be putting together a 
statement of facts and, eventually, we’ll just seek a declaratory judgementD I talked with Pete Cordova 
earlier about the prospect of seeking original jurisdiction in the attorney general’s office, or the court of 
appeals, and I haven’t found a successful route to do thatD The goal is streamline it to make it cost the 
least possible and have enough legitimacy so we all say ‘ok’ and move on, one way or the otherD”

01:50:30 Cheryl BrownZKovacic says, “Actually,  as I was thinking about this, and you just mentioned it, it 
seemed to me that it might be prudent for us to contact the state attorney general’s office or maybe it’s 
the taxation and revenue office, I’m really not sure which one, and just work with them from the very 
beginning on this, because I would assume that it would be the attorney general’s office that would, I 
don’t know if we would use the word, prosecute us or whatever if we are out of lineD It seems to me, if 
we just approach them and says – we are trying to do the right thing, we’re trying to work this out – and 
then if there is an issue then we could also work out a solution with themD That would give us time to do 
sensible kinds of things so that, if there is a problem, we’re not in a panic and we’re not feeling like, oh 
we’ve gotta sell this or gotta do that because we have a time limitD I mean, we could work the whole 
thing out with the state attorney general’s office, I would think from the beginning, and I’m just sort of 
wondering about that routeD

01:52:30 Kahn says, “In order to have the attorney general review a constitutional issue, you need a 
referral from the governor and his chief legal counsel for that purposeD Now, could we get that? Maybe, 
I do know the governor’s chief legal counsel, and the governor’s chief of staff, but I don’t know if we’ll 
get his attention very quickly on itD I have no problem reaching out to the attorney general because I 
know Cynthia, and many of the folks over there, but I’m not wildly optimistic about that route based on 
my understanding of the mechanicsD I’m more than happy to make the call, you know, and see if they 
can help usD”

01:53:40 Kahn says, “My estimation of this is that if I simply do the legwork, and issue an opinion, or if I 
get someone else of similar, you know, experience to do it that we are going to be right into that 
debate, whereas if I get someone who has a certain amount of gravitas, or we go to the court for a 
declaratory judgement, then you will have that weight of authority that you needD Now, if you believe 
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that we will still have those conflicts no matter who I get to make that opinion, then we’ve got to go to 
the court system and that’s gonna to take you 9Z12Z15 monthsD”

08/02/2016 

01:15:00 Mayor LiVecchi says, “As far as an update on the TABOR, um, a week ago well on the 29th MrD 
Kahn was on a conference call with the executive director of DOLA, Irv Halter, and he also was on a 
conference call with a the director (?) andZah from DOLA and basically they, he ah, basically put together 
a submission – must be IDK 20 pages or soZ ah, and what we’re trying to do, as you know we’ve talked to 
I think its 8 attorneys, 8 firms, and tried to get someone to do this TABOR compliance issue for freeD That 
has not, ah, no one wants to handle it for free, some don’t want to handle it at all but, the bottom line 
is, this is where we’re at with itD We’re reviewing this with them and, ah, it has to come from a state 
agency, we can’t just go to the AG and say Z hey look at thisD”

* At this point, with no legal opinion rendered by anyone, MrD Kahn is in conversation with and is 
submitting a document to DOLA regarding “TABOR compliance issue”D

LiVecchi continues, “So that’s why we’re having DOLA involved, and we’re not exactly sure how long 
that’s going to take for them to respond back to us, but it was done on Friday the 29th via conference call 
and MrD Kahn submitted ‘em with the submission and other than that I don’t have much of an updateD 
We’ll find more out as it comes aroundD”

01:16:36 Eileen Rogers says, “MrD Mayor, I don’t know if all our minds are on the same link, but Louise 
brought it up, and I’ve been thinking about that same subject, and I (um) made a call to DOLA myself, to 
Christy Culp, who’s been our regional one, she called me back today – she had been on vacation so 
hadn’t responded to meD I am really concerned that we have, we don’t really have a statement that 
contains exactly what concerns MrD Kahn had concerning the possible conflicts (um) between the TABOR 
amendment and the NRCDC and the Vandaveer propertyD  In talking to Christy, she indicated from what 
you have shared, that MrD Kahn is going to create that kind of a statement so that they can send it on to 
the people who are going to investigate thisD I would really like to see a copy of that, to all of us as well, 
because, I don’t’ really know what the question itD I know TABOR is one of those ugly words that comes 
up, and everybody gets panicky about itD”

Mayor LiVecchi, “I totally agree with you, I’ll get with MrD Kahn…”

01:18:10 Eileen Rogers, “…I was just concerned because this started in May and we haven’t really done 
anything, and it’s now AugustD”

09/20/2016 

02:25:15 Kahn says, “On September 6th, at the first opportunity that we had, I advised the mayor and 
this council regarding the TABOR issue and related compliance needs that we had during an executive 
session, and then on September 15th we published notice that we would be providing this information to 
the publicD”
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02:33:00 Kahn says, “……It’s the city’s conclusion, and mandate, that the city has come up withD The 
question of what to do next is really a decision that has to be made with the NRCDCD This isn’t a decision 
to make with the NRCDC, the law is the law on this, but what to do next is a decision you need to make 
with the NRCDC…DD”

02:33:35 Cheryl BrownZKovacic says, “My third question is a process questionD I appreciate your opinion, 
and this is your opinion, the council did request that you get an expert opinion or an opinion from the 
courts and I know that apparently you had difficulties with that and what we got instead was your 
opinionD I believe that process wise your obligation is to give us an opinion, and we appreciate your 
opinion, but then it is the obligation, and responsibility, of this council to discuss that opinion and to 
take action on what they want to doD I feel like that step is being left out and I feel that, I formally 
request that, the council be given the opportunity to discuss thisD It is my understanding we are not 
supposed to make decisions in executive session, so we did not do that, but I think that is the roleD  gou 
make a recommendation to this council and this council discusses it and decides what its next steps will 
be and votes on thatD That step has not happened and I think, for this to be a legal process that needs to 
happen…D”

02:37:45 Eileen Rogers says (to Kahn), “I want to go on from where Cheryl beganD I heard you; at least 
four times tonight say – ‘the city of Salida has concluded, the city is setting its position, the city is setting 
its conclusion’ – and we haven’t discussed thisD We are the cityD gou are giving us an opinion, not 
representing the cityD I am very offended by being told that the city has been doing all these things, and 
we haven’tD We haven’t been part or parcel of itD Let me finishD I go on; currently we have three 
opinions, yours, attorney Scott’s, and attorney Feeley’s, and at least four opinions that were made years 
agoD That is seven opinions, and from everything that I understand, six of these opinions say that we are 
and were legalD”

02:47:25 Kahn says, “With respect to council member Rogers concerns about the full council’s 
involvement, again I think you have to understand our form of governmentD The city council represents 
the city, by majority, and so does your mayorD gour Mayor is the Chief Executive Officer of this city under 
our municipal form of governmentD  He has just a good a right as you do, as a body, to make certain 
decisions and to assign certain tasks and that includes supervising the city attorneyD This is spelled out in 
the statement of work that you have adopted by resolutionD Nothing has been done on behalf of the city 
that wasn’t authorized…”


